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Doubt may arise (i) fiom the nature of the authority applicable
to the facts of a particular case26 or (ii) from the character of the
witness or (iii) from the state of mind of the accused person, that
is, his knowledge of the law or facts or (iv) from the state of his
will at the time of commission of the offence. We may classiiy
doubts into : (1) ShubhatuI mahal and (2) Shubhat-ul-fail. The
former doubts pertain to the application of law. If there is a show
of authority, (though not of a second character) against the accepted
law, which declares a particular act to be punishable with hadd,
this is shubhatul-mahal, which is sufficient to prevent the imposition
of such a sentence, even though the accused did not entertain any
doubt on the point: ShubhatuI-fail is a doubt with respect to the
illegality of the act. If an offender misconceived the law in a case
(where there is no foundation for such misconception) and actually
believed that what he was doing was not an offence, he will be saved
from hadd. An interesting comparison between this doctrine of
doubt and M'Naughten's Rules may be made.27 Under English law
the accused is protected if it is established that he, at the time of
doing the act, either due to drunkenness or insanity, did not know
the nature of the act or that the act was wrong or contrary to law.
He is, however, not protected if he knew that what he was doing
was wrong.
(4) Abu Hanifa's Theory of Territorial Application of Hadd:
It is one of the basic principles of Islamic Jurisprudence that
punishment either of hadd, or qisas is to be administered only either
by the Caliph himself or a Qadi duly appointed by him. Otherwise
punishment of tazir will be substituted for hadd. According to the
author of Alashban-ul-Nazair, a celebrated treatise on Fiqh, if
hudood are committed along with tazir the latter must be preferred
over the former, i.e., offender must be punished by way of tazir28
outside the territorial jurisdiction.
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